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Insurance – Liability insurance – Contribution between insurers of same risk – Liability to contribute – Insurer settling claim under policy in full and claiming 50% contribution from co-insurer denying liability on ground that insured had not given notice of claim within time specified in policy issued by co-insurer – Whether insurer entitled to contribution from co-insurer – Whether right to contribution excluded by insured's failure to notify co-insurer of potential claim within specified time – Whether right to contribution excluded where insurer's policy providing for liability only in respect to rateable proportion of loss – Road Traffic Act 1972, s 149.
The plaintiff insurance company insured A under their standard private car policy for 12 months from August 1975, agreeing to indemnify him in the event of an accident against liability at law for damages and claims, costs and expenses. In June 1976 A injured a pedestrian while driving his car. Proceedings commenced by the pedestrian were eventually settled by the plaintiffs in December 1982. Meanwhile the plaintiffs had discovered that the defendant insurance company had also insured A at the time of the accident. Both policies of insurance provided that immediate written notice had to be given of an event which might give rise to a claim, observance of that requirement being a condition precedent to liability, and that if there was 'any other insurance covering the same loss' when the claim arose the insurers would not pay or contribute more than their rateable proportion. The plaintiffs subsequently claimed a 50% contribution from the defendants as co-insurers. The defendants contended that they were not liable to make any contribution to the plaintiffs, since they had a good defence to any claim made by A under the policy on the ground that A had not given them notice of the claim within the time stipulated in the policy they had issued to him. 
The judge held that the plaintiffs were entitled to a 50% contribution against the defendants, since the right of contribution was not based on contractual rights acquired from or through A but arose between the two parties as co-insurers of A on the principle that it would be inequitable for either of the insurers to receive the benefit of premiums paid by A without being liable for an equal share of the loss. The defendants appealed, contending that they were not liable to make any contribution to the plaintiffs and that, in any event, the rateable proportion clause in the plaintiffs' policy excluded their right of contribution against the defendants in respect of any payment made voluntarily in excess of the rateable proportion.
Held – (I) (Ralph Gibson LJ dissenting) Where one of two insurers who were independently and unconditionally liable to the same assured for the whole of his loss accepted sole liability for settling the claim, that insurer had an undoubted right of contribution in equity against the co-insurer for half the amount for which the claim was settled. That right of contribution was not defeated by the fact that the assured party had failed to notify the co-insurer of a potential claim, albeit that such failure was a breach of a condition under the policy requiring immediate written notice being given of any such claim as a condition precedent to liability, since the breach occurred after and not before the accural of the right of contribution on the date of the relevant loss (see p 285) j to p 286 g, p 287 bef, p 289 dfg, p 290 be and p 291 a to g, post); Weddell b. Road Transport and General Insurance Co. Ltd. [1931] ALL ER Rep 609 and Austin v. Zurich Accident and Liability Insurance Co Ltd [1945] 1 ALL ER 316 consided Monkesfield v. Vehicle and General Insurance Co. Ltd. [1971] Lloyd's Rep 139 over…ed.
(2) However, where an insurer's policy provided that in a double-insurance situation the insurer would only be liable for his rateable proportion of the loss, his right of contribution against the co-insurer was excluded in respect of any payment made voluntarily in excess of the rateable proportion. Although s 149a of the Road Traffic Act 1972 provided that if a third party obtained judgment (which included a settlement approved by the court) against an assured in respect of a liability required to be insured under that Act he could enforce the judgment against the insurer notwithstanding a rateable proportion clause, it did not follow from the fact that the insurer was compelled by statute to pay the whole claim that the payment in excess of his rateable proportion was an obligatory payment, and not a voluntary payment, since s 149(4) enabled the insurer to recover the excess over its net liability from the assured. 
Accordingly any payment made in excess of the rateable proportion was a voluntary payment which operated to exclude the insurer's right of contribution as against the co-insurer. The appeal would therefore be allowed on that ground (see p 290 deg to j, p 291 agh and p 298 d to g, post).
Decision of Roger Buckley QC sitting as a deputy judge of the High Court [1989] 3 All ER 923 reversed.
Notes

For the right of contribution between co-insurers, see 25 Halsbury's Laws (4th edn) paras 538-539, and for cases on the subject, see 29 Digest (Reissue) 547, 641, 4893-4894, 5483.
As from 15 May 1989, s 149 of the 1972 Act was replaced by s 151 of the Road Traffic Act 1988. For s 151 of the 1988 Act, see 38 Halsbury's Statutes (4th edn) 1004.
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Appeal

The defendants, Drake Insurance Co Ltd (trading as Drake Motor Policies at Lloyd's), appealed from the decision of Roger Buckley QC, sitting as a deputy judge of the High Court, given on 7 July 1989 ([1989] 3 All ER 923) ordering that the plaintiffs, Legal and General Assurance Society Ltd, were entitled to a contribution from the defendants as co-insurers to the extent of £34,257*14 plus interest thereon of £25,361*07, being 50% of the sum of £65,000 and costs which the plaintiffs had agreed on 23 December 1982 to pay by way of compromise of an action brought by an injured third party against Narinder Arora for damages for personal injuries arising out of a motor accident, the plaintiffs having agreed to indemnify Mr. Arora against, inter alia, liability at law damages and claimant's costs and expenses resulting from any accident caused by his motor car. The facts are set out in the judgment of Lloyd LJ.
Jonathan Woods (instructed by Stevensons) for the defendants.

Jonathan R. Playford QC and Leon Viljoen (instructed by Lawrence Graham) for the plaintiffs.

Cur adv vult

20 December 1990. The following judgments were delivered.

LLOYD LJ. In this case we are concerned with the right of contribution between co-insurers. The principles on which one insurer is entitled to recover from another in a case of double insurance have been settled since Lord Mansfield's day. Yet the particular problem which has arisen in the present case seems never to have been considered save for a decision in the Mayor's and City of London Court (see Monksfield b Vehicle and General Insurance Co Ltd [1971] 1 Lloyd's Rep 139).

The question is whether that case was correctly decided.

The problem can be stated very simply on assumed facts. Suppose there are two insurances in the same interest on the same subject matter, each policy covering the same risks, so that each would be liable to the assured for the whole of the loss which has occurred. The conditions giving rise to a claim for contribution are thus satisfied. It the assured recovers 100% from insurer A, insurer A can recover 50% from insurer B. Why? Not, clearly, because there is any contract between them, whether express or implied There is no such contract. The insurers may be complete strangers. Each party have entered into the insurance in ignorance of the other. No: the right of contribution is based not in contract, but on what has been said to be the plainest equity, that burdens should be shared equally. Qui commodum sentit sentire debet et onus. For well over two centuries the right of contribution has been enforced, and the same principles applied, not only between co-insurers, but also between co-obligors in various other branches of the law, notably in the case of co-sureties (see Eyre CB's judgment in Dering v Earl of Winchelsea (1787) 1 Cox Eq Cas 318, [1775-1802] All ER Rep 140).
Now suppose that each of the policies contains a provision that claims must be notified within 14 days. Since the assured is entitled to go against A for the whole of his loss, he gives notice of claim to A within 14 days, and in due course recovers. No commercial purpose is served by the assured giving notice to B, since he does not intend to claim against B. Does the failure of the assured to give notice to B within 14 days deprive A of his right of contribution?
My answer to that question is No. Since the assured could have gone against B, had he chosen to do so, in which case B would have been liable for the whole of the loss, the burden as between A and B should be shared equally. It would be inequitable for either of the insurers to receive the benefit of the premium without being liable for their share of the loss.

Mr Woods for the defendants argues that A's right to claim contribution does not arise until he has paid more than his share. Since, by that date, 14 days would almost certainly have elapsed, B would no longer be liable to he assured, and would not therefore be obliged to contribute. I do not accept this argument. Obviously, A cannot enforce his equity until he has paid more than his share. But this does not mean that the conditions for the existence of the equity are determined at the same date. 
Since the existence of the equity depends on the ability of the assured to claim against either A or B at his choice, the obvious date at which to determine whether the conditions are satisfied is the date when the assured is assumed to exercise his choice, namely the date of the loss. Thus, if A were to settle the claim in full on the day after the loss, he would clearly have an immediate right of contribution against B, I do not see how he could lose that right, because of the failure of the assured to give notice to B within 14 days, when ex hypothesi the assured could have no reason for giving such notice. Nor could A be obliged to give notice within 14 days himself in order to preserve his equity, since he might well be ignorant of the existence of the other insurance, let alone its terms.
A more difficult question arises, at any rate in theory, when the giving of notice, is a condition precedent to liability. In such a case B is not liable to indemnify the assured until after he has been given notice. So it could be argued that A cannot claim contribution, since B has never been liable to the assured.
The answer to this difficulty lies in a correct appreciation of the conditions which have to be satisfied for a claim in contribution. It is said that B must be 'liable' to the assured. Obviously this cannot mean held liable. Nor does it mean presently liable. It is enough that B is potentially liable. In other words it is enough if the assured could have made B liable, instead of A, by giving notice in time, and taking whatever other steps might be required to enforce his claim.
But, when I say potentially liable, there is a sharp distinction between steps required to enforce a valid claim under a policy in force at the time of the loss, and a claim which never was valid, and never could be enforced thus if B has a good defence to the assured's claim on the basis of misrepresentation or non-disclosure, there is no double insurance. Since the effect of the defence is that the contract is avoided ab initio, it is as if B had never been on risk at all. So also where the assured is in breach of condition, or has repudiated the contract, prior to the loss, even if (though this is not so clear) the repudiation is only accepted thereafter. It may be said that the distinction between breach of condition prior to the loss and breach of condition subsequent to the loss is a narrow one. So it may be. But the difference is crucial. For it is at the date of the loss that the co-insurer's right to contribution, if any, accrues.
It is often said that, though the right to contribution is founded in equity, yet it may be varied or excluded by contract. As long ago as 1641, in Swain v wall 1 Rep Ch 149, 21 ER 534, it was held that the right of contribution could be modified by contract between the co-obligors. But it can also be modified or excluded by contract between the assured and the insurer, in this sense, that the policy may limit the amount of the insurers' liability, or may provide, typically, that the insurer should not be liable beyond his rateable proportion of the loss. But a provision requiring the assured to give notice of claim does not, in my opinion, modify or exclude the equitable right to contribution in the same sense.
Finally Mr Woods argued that it is unfair that B, who has stipulated for liability on certain terms, should find himself deprived, as it were, of his accrued defence, by being made liable, maybe years after the event, to a co-insurer of whom he has never heard. I see the force of that argument. I can see too that the defendant insurers will lose the opportunity of investigating the claim themselves, and of discovering, perhaps, an unforeseen defence. But these unfairnesses to B must be balanced against the unfairness in making A liable for the whole loss, when the assured might as easily have claimed, an recovered, against B instead. To my mind the balance of equity comes down clearly in favour of enforcing the right to contribution. On the facts assumed, I would hold that A can recover 50% contribution from B, even though the failure of the assured to give notice to B is characterized by the policy as a breach of condition precedent.
I now turn to the authorities, I start with Weddell v Road Transport and General Insurance Co. Ltd [1932] 2 KB 563, [1931] All ER Rep 609. The claimant was driving his brother's car when he was involved in an accident. The injured third party brought proceedings against him. The claimant failed to report the accident to his own insurers, Cornhill Insurance Co Ltd, within three days as required. So Cornhill repudiated liability. But the claimant them sought to recover under his brother's policy, issued by the respondents, Road Transport and General Insurance Co Ltd. The respondents policy contained a rateable proportion clause as follows:

"If at any time any claim arises under this policy there is any other existing insurance covering the same loss, damage or liability the company shall not be liable… to pay or contribute more than its rateable proportion of any loss, damage, compensation, costs or expense."


The respondents repudiated liability, The dispute went to arbitration. The arbitrator held that the claimant could recover. But his recovery was limited to 50% of his loss by reason of the rateable proportion clause. There was 'another existing insurance' covering the same loss. The claimant appealrd. One of the arguments advanced on his behalf was that the Cornhill policy was not an 'existing insurance' within the meaning of the rateable proportion clause, since the claimant could no longer succeed against Cornhill. He had failed to give notice of the accident in time. The argument was rejected as being, in the words of Rowlatt j ([1932] 2 KB 563 at 566, [1931] All ER Rep 609 at  611)
"too obviously unsound to require further notice. The position is to be regarded as at before the time for giving the notice expired"

In Weddell's case the decision turned on the language of the rateable proportion clause. But what is a rateable proportion clause other than an  attempt by insurers to exclude the equitable doctrine of contribution by a contractual provision intended to achieve the same effect? I find in Rowlatt J's observations strong support for the view that one looks at the position, not when A seeks to enforce his right of contribution, but when the 'loss' occurred. The relevant date of loss may vary between different types of insurance. But in general it will be when the assured's claim first arises.
Another case often cited in the present context is Austin v Zurich General Accident and liability Insurance Co. Ltd [1945] 1 All ER 316, [1945] KB 250. The facts were broadly similar. The plaintiff was insured by Bell Assurance Association. He was driving the car of a friend when he was involved in an accident. The friend was killed. The friend's executrices brought a claim against the plaintiff, which was settled by Bell. Bell then sought to recover against the friend's insurers, Zurich General Accident and Liability Insurance Co Ltd. But instead of bringing contribution proceedings, Bell brought an action in the name of the plaintiff. Zurich's policy required the assured to give immediate notice of any impending prosecution resulting from the accident. The plaintiff had received a summons for dangerous driving. He failed to give notice to Zurich. Tucker J rejected the plaintiff's claim. It was argued on appeal that the plaintiff was not bound by the terms of Zurich's policy, of which he was in complete ignorance. It is hardly surprising that counsel for the defendants were not called on. Lord Greene MR stated the obvious in the first few sentences of his judgment ([1945] 1 All ER 316 at 317, [1945] KB 250 at 253-254):
"…the only question that arises in the action is: Has Austin [the plaintiff] the rights which he claims against the respondents, the Zurich General Accident & Liability Insurance Co. Ltd.? No doubt he is bringing the action because he has been called upon to do so by his own underwriters. But that does not alter the fact that the action is his action and the rights to be ascertained are his rights."
It seems to me that Austin v Zurich General Accident and Liability Insurance Co Ltd throws no light whatever on whether a claim for contribution would have succeeded. MacKinnon LJ observed that the claim had been wrongly framed. It should have been framed as a claim for contribution and not a claim by way of subrogation. But MacKinnon LJ does not say whether a claim for contribution would have succeeded or failed. It was pointed out by Mr Woods that if the plaintiffs in the present case are right then a claim for contribution should have succeeded; it is therefore all the more surprising, he says, that distinguished counsel failed to take the right point. But there may have been other reasons why a claim for contribution would have failed. It is seldom that one can get much help, or sure guidance, from the failure of counsel, however distinguished, to take the 'right' point.
Lastly there is Monksfield v Vehicle and General Insurance Co Ltd [1971] 1 Lloyd's Rep 139. Again the facts were similar, except that this time the claim was properly framed as a claim for contribution. Judge Graham Rogers referred to Weddell's case and Austin's case. Not without doubt he rejected the plaintiff's claim (at 141):

"In my view it cannot be an equitable result that an insurance company which had no notice of an accident, had no say in the handling of the claim, and for whom, to quote the words of [Lord Denning MR in Farrell v Federated Employers insurance Association Ltd [1970] 3 All ER 632 at 636, [1970] 1 WLR 1400 at 1406], there was no opportunity "to investigate the rights or wrongs of it", should be called upon to make a contribution in a case in which it would quite clearly have had the right to repudiate if the claim had been brought under the terms of its own policy. The defendants are entitled to take advantage of the conditions in their policy and are in my view not liable for contribution.
I do not find this reasoning convincing. The fact that a co-obligor has no 'say in the handling of the claim' has never been an answer to a claim for contribution, whether in the field of insurance or in any of the other fields in which the equitable doctrine prevails. As to the right to repudiate, this would, as I have said, have been a good defence to a claim for contribution if the assured had been in breach of condition prior to the loss. The failure to distinguish between breaches of condition prior to the loss and a breach of condition subsequent to the loss by failing to give notice in time vitiates, if I may respectfully say so, the learned judge's conclusion. So I would hold that Monksfield's case was wrongly decided.
Should it be overruled? When a case has stood for a long time, and may therefore be assumed to have been the basis on which commercial men have conducted their business, and settled their disputes, the courts are always reluctant to upset it. I do not regard Monksfield's case as coming within that class. It is mentioned by Professor Ivamy in his General Principles of Insurance Law (5th edn, 1986) p 492, and in the title Insurance, of which Professor Ivamy was the contributor, in 25 Halsbury's Laws (4th edn) para 539. It is not mentioned in MacGillivray and Parkington on Insurance Law (8th edn, 1988), Goff and Jones Law of Restitution (3rd edn, 1986) or Colinvaus Law of Insurance (5th edn, 1984). In Colinvaux (6th edn, 1990) p 157 the decision of the deputy judge below in the present case ([1989] 3 All ER 923), refusing to follow Monkfield's case, is described as a sensible result. I agree with that comment.
I conclude that it course of business would not be greatly disturbed if we now overrule Monksfield's case. In taking this view, I bear in mind the widespread use of the rateable proportion clause.

It is time to turn away from assumed facts, and look at the facts as they were. The trial took place on an agreed statement of facts. On 14 June 1976 Mr Arora was driving his car when he collided with a pedestrian, causing him serious injury. Mr Arora was insured under two policies, the first issued by the plaintiffs (Legal and General) covering the period 13 August 1975 to 12 August 1976, and the second issued by the defendants (Drake) covering the month 1 to 30 June 1976. The reason for the double insurance remains a mystery. On 5 December 1977 the plaintiffs informed the defendants of the existence of the claim, of which the defendants had hitherto been ignorant. 
On 23 December 1982 the plaintiffs reasonable settled the third party's claim for £65,000 plus costs. On 31 March 1983 the court approved the compromise. On 14 April 1983 the plaintiffs paid £65,000 into court, pursuant to order. On 1 June 1984 they commenced these proceedings.
The Drake policy contains a provision, condition 2, whereby immediate notice of an event which might give rise to a claim had to be given in writing to the defendants. It further provided, by condition 1, that due observance should be a condition precedent to the defendant's liability to make payment under the policy. There were similar provisions in the legal and General policy. Both policies contained a rateable proportion clause in the following, or similar, terms:
"If at the time any claim arises under the Policy there is any other insurance covering the same loss, damage or liability the society will not pay or contribute more than its rateable proportion if the person claiming to be indemnified is the Policyholder nor make and payment or contribution if the person claiming to be indemnified is not the Policyholder."
For the reasons which I have given when dealing with the assumed facts, I an satisfied that, but for the rateable proportion clause, the plaintiffs are entitled to contribution from the defendants, Thus the learned deputy judge reached the right conclusion on the case as presented before him.

Before us Mr Woods has sought to rely on the rateable proportion clause in the Legal and General policy. The point was raised for the very first time by amendment to his skeleton argument. It is very inadequately covered, if covered at all, by his notice of appeal. Nevertheless Mr. Playford QC for the plaintiffs did not object. Since there was 'another insurance covering the same loss at the time the claim arose, the plaintiffs were not liable for more than 50% of Mr Arora's claim. The point is precisely covered by the judgment of Rowlatt J in Weddell's case. Is It possible for the plaintiffs now to recover the 50% which they need not have paid? Mr Woods argued that the excess over 50% was a voluntary payment. Since the right of contribution only arises in equity where an insurer has been obliged under his policy to pay more than his rateable proportion, the plaintiffs cannot recover the excess from the defendants. The rateable proportion clause excludes the right of contribution.
I find this new point a difficult one, the more so because of the impact of Pt VI of the Road Traffic Act 1972, now re-enacted in the Road Traffic Act 1988. It is therefore unfortunate that the point was not so fully argued as the other points in the case. Under s149 of the 1972 Act (see now s 151 of the 1988 Act), a third party who has obtained judgment against an assured in respect of a liability required to be insured under the Act can enforce the judgment against the insurer, notwithstanding any provision contained in the policy of insurance, such as the rateable proportion clause. Assuming that the settlement of the third party's claim, followed by a court order approving the settlement, is a 'judgment' for the purposes of  s 149 of the 1972 Act, it could be argued that the plaintiffs were compelled to pay the whole of the claim by force of law, in which case the excess over 50% was not a voluntary payment.
The difficulty with that argument is that the plaintiffs, though obliged to pay the third party the whole of his claim, were entitled to recover the excess over 50% from Mr Arora himself: see s 149(4) of the 1972 Act and s 151(7) of the 1988 Act. It follows that, so far as the defendants are concerned, the excess over 50% was a voluntary payment. I cannot see any answer to that reasoning. Nor can I see how the plaintiffs could recover from the defendants half the 50%, which was their net liability to Mr Arora, whether by way of contribution or on any other basis.
Mr Playford argued that the plaintiffs were acting very properly in not seeking to recover the excess over 50% from Mr Arora, and that it would be an unmerited consequence to deprive them of their right to contribution. Insurers should not be encouraged to take every legal defence, and pursue every legal remedy, which may be open to them against their assured. This is a valid point so far as it goes. But to allow a claim against the defendants based on such considerations would extend the equitable doctrine of contribution beyond any previous suthority. I conclude, somewhat reluctantly, that the new argument must prevail.
For the sake of completion I should say that the facts of the present case ante-dated. The Civil Liability (Contribution) Act 1978, even if it would otherwise have been applicable.

To summarise: I would hold that the plaintiffs were entitled to succeed on the case as presented in the court below. But the defendants are entitled to succeed on their new point. I would allow the appeal accordingly.

NOURSE LJ. I have had the advantage of reading in draft the judgments of Lloyd and Ralph Gibson LJJ. On the principal question which arises on this appeal, and putting the rateable proportion clause on one side for he moment, I agree with Lloyd LJ and the learned deputy judge that the plaintiffs are entitled to contribution from the defendants. In other circumstances I would have been content to adopt the reasoning of Lloyd LJ, but the division of opinion in this court makes it desirable that I should briefly express myself in my own words.
In the simple case where one of two insurers, who are independently and unconditionally liable to the same assured for the whole of his loss, accepts sole liability for settling the claim, he has an undoubted right to contribution from the other insurer for half the costs of the settlement. There being no contract between the two insurers, the right of contribution depends, and can only depend, on an equity which requires someone who has taken the benefit of a premium to share the burden of meeting the claim.
Why should that equity be displaced simply because the assured has failed to give the notice which is necessary to make the other insurer liable to him? At the moment of the accident either insurer could have been made liable for the whole of the loss. Why should he who accepts sole liability for settling the claim be deprived of his right to contribution by an omission on the part of the assured over which he has no control? As between the two insurers the basis of the equity in unimpaired. He who has received a benefit ought to bear his due proportion of the burden.
While accepting that a line must be drawn somewhere, I am of the opinion that a denial of the right to contribution in circumstances such as these would be unduly restrictive and indeed inequitable. An attempt to state in general terms where the line ought to be drawn is neither necessary nor desirable. For present purposes it is enough to say that it ought not to be drawn so as to exclude the right to contribution in a case where, at the moment of the accident, each insurer is potentially liable for the whole of the loss.

As to the second question, there is little which I wish to add to the judgment of Lloyd LJ. The plaintiffs right to recover the excess over 50% from Mr Arora himself under s 149(4) of the Road Traffic Act 1972 (re-enacted in s 151 (7) of the Road Traffic Act 1988) seems to be a conclusive objection to their having a right to contribution against the defendants. I agree that the appeal must be allowed on that ground.

RALPH GIBSON LJ. For the reasons which follow I would allow this appeal on the ground argued for the defendants at trial. I am not persuaded that there was any ground in law to impose upon the defendants in favour of the plaintiffs a liability which the defendants did not agree to satisfy under the terms of their contract with their assured.
The grounds of decision of the learned deputy judge ([1989] 3 All ER 923) can, I think, be summarised as follows: (1) he stated the issue as being whether a co-insurer, from whom contribution is sought, can set up a failure by his assured to comply with the condition precedent as a defence against its fellow co-insured; (2) he noted the contentions of each of the parties that the text books and 'equity' supported their opposing cases; and decision of Judge Graham Rogers in Monksfield v Vehicle and General Insurance Co Ltd …..] 1 Lloyd's Rep 139 was the only case which unequivocally supported the defendants; (3) he then 'turned to principle', cited a passage from the judgment of Hamilton J in American Surety Co of New York v Wrighston (1910) 103 LT 663 at 667, and held that it supplied the answer to the case ([1989] 3 All ER 923 at 925):
"…the object… is to put people who have commonly guaranteed or commonly insured in the same position as if the principal creditor or the assured had pursued his remedies rateably among them instead of doing as he is entitled to do, exhausting them to suit himself against one or other of them";

 (iv) he held that this case was covered by that statement of principle because the assured, Mr Arora, at the time of the accident could successfully have sought indemnity from the defendants; and the defendants cannot be absolved from their liability to contribute by the fact that Me Arora chose only to sue the plaintiffs; (v) if the defendants at the time of the accident had already avoided the policy they would not have been liable to contribute because they would not have been co-insurers; (vi) the plaintiffs' right to contribution was not based upon rights acquired from or through Mr Arora, but arose between co-insurers simply because the plaintiffs and the defendants were co-insurers of Mr Arora; and it therefore mattered not that the plaintiffs' claim 'overrode' the terms of the  contract between the defendants and Mr Arora; (vii) therefore Monksfield's case was wrongly decided; and (viii) the plaintiffs had not acted unreasonably or the prejudice of the defendants and there was nothing to show that it would be inequitable to require the defendants to contribute.
Certain comments should, I think, be made upon that chain of reasoning by way of introduction to examination of such guidance as can be obtained from the statements of principle in the text books and in the decisions of the courts. These comments are made in explanation of why the decision of the learned deputy judge seemed to me to be surprising.

Firstly, the original basis of and reasons for the application of the principle of contribution seemed to me to suggest strongly, if I correctly understand them, that the principle is not applicable on the facts of this case so as to impose liability upon the defendants when they could not, at the time when they first heard of the accident, have been held liable to their assured upon their policy in respect of the liability in question.

Secondly, no case has been cited from any common law jurisdiction in which liability was imposed for contribution by one insurer in such circumstances. The one case in which the point was expressly decided, Monksfield's case, was decided and reported 19 years ago and is to the opposite effect.
Thirdly, the case from which the learned deputy judge derived the statement of principle which, in his view, provided the answer to this case, namely American surety Co of New York v Wrighton (1910) 103 LT 663, did not decide the point or anything near it: in that case the right to contribution was conceded and the judge was concerned only to establish the proportions.
Fourthly, there has been in this case no suggestion of any settled practice or understanding in the insurance industry which would be disturbed if Monksfield's case were followed and applied. To the contrary, the relevant passages in the textbooks suggest at least that the decision in Monksfield's case has probably been regarded as correctly stating the law.
The origins of the principle of contribution appear to have been concerned with  the control and direction, by the courts of equity, of the causes of action arising under deeds or contracts and not with the creation of independent and separate causes of action. Thus, in 16 Halsbury's Laws (4th edn) para 1214, after reference to the history of the exclusive jurisdiction in equity, there is an account of the nature of the concurrent jurisdiction which reads:

"In certain matters which were ordinarily the subject of jurisdiction at law, equity exercised a concurrent jurisdiction. This was based on various circumstances: that the leage remedy was no available, that the equitable remedy was more efficient, or that the procedure in equity afforded advantages which were not attainable at law. In addition, the Court of Chancery could mould its decrees so as to adjust the parties' rights in a manner no practicable at law, and, by bringing all the parties interested before it, could avoid multiplicity of suits. Upon some one or more of these considerations was based the jurisdiction in specific performance, fraud, mistake, accident, account, apportionment, contribution…"
The nature of contribution is described in general terms as follows (para 1252):

"Although its extent may be modified by contract, contribution is not based on contract, but on principles of natural justice. Payment by one person liable releases the others from the principal demand, and they are required to contribute as a return for this benefit; but the principle does not apply unless all the parties are liable to a common demand, and such liability, therefore, is a condition of contribution. As between the principal debtor liable under a bond and a surety, the surety, on paying the debt, became in equity, as at law, only a simple contract creditor of the principal unless he procured an assignment of the bond. In matters of contribution equity exercised jurisdiction concurrent with that at law, but the procedure in equity was more convenient and extensive".


The concept seems to have developed out of cases of co-sureties in which all are liable to the creditor. If one surety is required to pay the creditor, then the others, all being equally liable to pay, receive the benefit of that payment. The co-sureties might be joint, each aware of the promises made by the others, but it made no difference if the promises made by the sureties were several and in different instruments and made in ignorance of the promises made by the others.

An example, which is, upon analysis, not precisely the same as the circumstances of this case, but which seems to me to be useful for the purposes of comparison, would be the giving of time by creditor to the principal debtor where there are three sureties for the debt, two of the sureties being liable on separate contracts of guarantee in which there is express provision that the giving of time by the creditor shall not release the surety, and the third surety being liable upon a separate contract of guarantee in which there is no such provision or a provision expressly providing that if time is given the third surety shall be released. Upon the facts of that example, as I understand the law, the third surety would be released and, if contribution were claimed from him by the other two sureties, he could not be made liable in equity to them, notwithstanding the fact that all three were originally co-sureties potentially liable to the creditor and it is the act of the creditor which has the effect of releasing the third surety.
We were not referred to any case which expressly decides the point with reference to contribution between co-sureties in the circumstances of the example given, but I think that it is clear on principle that the third surety, who is released as against the creditor, is not liable in contribution to the two sureties who are not released: see the discussion of contribution between co-sureties in Goff and Jones  Law of Restitution (3rd edn, 1986) ch 13, pp 274-284. The rule of law by which a surety is released if the creditor gives time to the debtor, a rule of law which does not require proof of detriment to the surety, has been criticised by Blackburn J as 'consistent neither with justice nor common sense' (see Swire v Redman (1876) I QBD 536 at 541, cited by Goff and Jones p 282) but it is, and has long been, firmly established. The basis of the rule is that the creditor, by his act in giving time to the debtor without the consent of the surety, is regarded as having impaired that surety's ability to exercise his right against the debtor by putting 'it out of the power of the surety to consider whether he will have recourse to his remedy against the principal or not' (per Lord Eldon in Samuel v Howarth (1817) 3 Mer 272, 36 ER 105, cited in Ward v National Bank of New Zealand Ltd (1883) 8 App Cas 755 at 763). In other words, as I understand it, the law refuses to expose a surety even to the risk of being compelled to pay the debtor's debt to the creditor at a time or in circumstances different from those contemplated by the surety when he entered into the contract of guarantee and in which the surety's right to recourse against the debtor might be less efficacious than he was entitled to expect that it would or might be.
If a surety is released for that reason, upon the giving of time by the creditor to the debtor, an act not permitted in advance by the terms of the surety's contract of guarantee, it would be contrary to the principle of equity in accordance with which he was released to hold him liable to the first and second surety for contribution when, in the example given, the first and second sureties did expressly by their separate contracts of guarantee with the creditor, permit the giving of time. The basic purpose of the concept of equity known as contribution is to make sureties who are liable to the creditor contribure rateably to that common liability and, in the example given, the surety released is not under that liability.
The example is, as I have said, not a precise analogy. The act of giving time, which would release the third surety, is that of the creditor who is entitled to receive the debt and to whom the promises of the three sureties are made. In the present case, the act, or failure to act, which released one of the so-called co-insurers from liability on his contract of insurance, ie the failure by Mr Arora to give notice, is again that of the person to whom the promises of the two insurers were made, but the promises are to indemnify the assured in respect of a liability which he owes to another as contrasted with a promise to indemnify the creditor in respect of a debt which he is entitled to receive from another. That difference seems to me not to affect the answer which the principles of equity should give.

As to the account given in the textbooks as to contribution between insurers it is sufficient to start with that given under the title Insurance in 18 Halsbury's Laws (2nd edn, 1935). Under the heading 'Marine insurance' the following appeared (para 320):

"Where the assured is over-insured by double insurance each insurer is bound, as between himself and the other insurers, to contribute rateably to the loss in proportion to the amount for which he is liable under his contract [see s 80(1) of the Marine Insurance Act 1906], and if any insurer pays more than his proportion of the loss, he is entitled to maintain an action for contribution against the other insurers, and to the like remedies as a surety who has paid more than his proportion of the debt."
The Marine Insurance Act 1906 was a codification of the common law. The phrase 'for which he is liable under his contract' is, of course, not decisive of the point, but it seems clear that the editors were not aware of any ruling or principle of law such as that for which the plaintiffs contend in this case.

The Hescription of the right of contribution in non-marine insurance is to be  found at para 714:

"To give rise to a right of contribution the following conditions must be fulfilled, namely: - (1) Each policy must cover the event which in fact happens, namely, the loss of the same property by the same peril… (2) Each policy must cover the same interest in the same property, that is to say, each policy must be intended to protect the same assured against the same loss… (3) Each policy must be in force at the time of the loss. There is no contribution if one of the policies has already become void or the risk thereunder has not yet attached. (4) Each policy must be a legal contract of insurance…"
Finally, para 715 asserted that the right of contribution may be restricted or excluded altogether by to terms of the policy.
In summary, it seems that the point in this case had neither been decided in any reported case nor had it been specifically addressed in any text book to which we were referred before the decision in Monksfield's case.

It is necessary now to consider two of the earlier authorities to which we were referred. Weddell v Road Transport and General Insurance Co Ltd (1932) 2 KB 563, [1931] All ER Rep 609 has, as Mr Woods and Mr Playford QC pointed out, been both misquoted and misunderstood. It was not a case of contribution. The claimant (as I shall call him) was driving a car owned by his brother when he injured a third party. The claimant had a motor car accident policy issued by Cornhill  Insurance Co. Ltd. The brother's motor car accident policy was with Road Transport, the defendants, and that policy extended cover to a relative of the insured who might drive the car, provided that the relative was not entitled to indemnity for the same risk under another policy. 
The claimant's policy with Cornhill extended to liability incurred while driving another person's car, provided that he was not entitled to indemnity in respect of that liability from another insurance company. There was a rateable proportion clause in the Road Transport policy but not in the Cornhill policy. It was not in dispute that Cornhill were not liable to the claimant because of failure by him to give notice of the accident to Cornhill. Upon the claimant's claim against Road Transport, the arbitrator awarded that Road Transport were liable to indemnify him as to one half only of the sums which he was legally liable to pay to the third party. The claimant claimed to be entitled to a full indemnity from Road Transport on the ground that his Cornhill policy was not 'other existing insurance' within condition 4, the rateable proportion clause, because of his failure to give notice. That clause, however, provided:  'If at any time any claim arises under this policy there is any other existing insurance…' Rowlatt J upheld the award and rejected the claim to full indemnity as obviously unsound because the position was to be regarded as at before the time of giving the notice expired. The two exclusion clauses cancelled each other out but the rateable proportion clause was effective to reduce the claimant's right against Road Transport to one half of his liability. It is to be noted that in National Employers Mutual General Insurance Association Ltd v Haydon [1980] 2 Lloyd's Rep 149 at 152 Stephenson LJ spoke of Rowlatt J in Weddell's case invoking – 
"the equitable principle of contribution between co-insurers to avoid the absurdity and injustice of holding that a person who has paid premiums for cover by two insurers should be left without insurance cover because each insurer has excluded liability for the risk against which the other has indemnified him."

Rowlatt J, in fact, made no express reference to the principle of contribution: he decided the case, as I understand it, upon his consideration of the wording in the two policies, Thus he said ([1932] 2 KB 563 at 567, [1931] All ER Rep 609 at 612):

"…it is unreasonable to suppose that it was intended that clauses such as these should cancel each other (by neglecting in each case the proviso in the other policy) with the result that, on the ground in each case that the loss is covered elsewhere, it is covered nowhere. 
On the contrary the reasonable construction is to exclude from the category of co-existing cover and cover which is expressed to be itself cancelled by such co-existence and to hold in such cases that both companies are liable, subject of course in both cases to any rateable proportion clause which there may be". 
The only point at which the decision of Rowlatt J in Weddell's case approaches the issue in this case is, I think, where he rejected the argument that the Cornhill policy could not be 'other existing insurance' within the meaning of the provision in the Road Transport policy: the Cornhill policy although it provided no indemnity to the claimant in the event which happened because of his failure to give notice, was, nevertheless, 'other existing insurance' at the relevant time, ie 'at the time any claim arises under the policy', the date of the accident. There was, however, no indication or suggesting that Road Transport could, with reference to the one half of the claim which they were held liable to pay to the claimant, recover any proportion from Cornhill be way of contribution. In Commercial Union Assurance Co Ltd v Hayden [1977] 1 Lloyd's Rep 1 at 3 Donaldson J commented upon Weddell's case thus:
"…the facts there were very special in that the assured had, by his own inaction after the loss, defeated the right of insurer "A" to claim contribution from the insurer "B"."

The next case to be mentioned is [1945] 1 All ER 316, [1945] KB 250. Austin was driving a car owned Austin v Zurich General Accident and Liability Insurance Co Ltd by one Aldridge. Austin was insured by Bell Assurance Association. Aldridge was insured by Zurich. No notice was given to Zurich of the prosecution of Austin arising out of the accident and there was thus breach of a condition. Bell, the insurers of Austin, settled the claim by the injured third party. Bell then commenced proceedings for contribution from Zurich by means of an action brought in the name of Austin, but it was in substance a claim to contribution by Bell. The claim failed because on the form of the action it was hopeless. Austin claimed the benefit of Aldridge's policy, but Austin had not complied with the conditions contained in it. 
Mr Playford has acknowledged that, if his arguments are correct, Bell had an unanswerable claim for contribution and Austin's failure to fulfil the condition precedent to the liability of Zurich was irrelevant. If such was the right of Bell, according to ancient principles of equity, it is surprising that the insurers and their advisors were so unaware of it that they did not advance any claim based upon it; and it is surprising that no member of the court mentioned it; and in particular that MacKinnon LJ, who drew attention to the fact that the claim which Bell was trying to advance in the name of Austin was in truth a claim in contribution and not by way of subrogation, added that that 'is a very technical matter. It does not really concern the merit of this case or of this appeal' (see [1945] 1 All ER 316 at 320, [1945] KB 250 at 258). That comment by Mackinnon LJ does not, I think, clearly demonstrate that he thought that there could be no claim in contribution but it suggests, at least, that it was not obvious that such a right existed and, further, it shows that the attention of the insurers and their lawyers was drawn to the point.
We are now more than 45 years after that case was decided. As I have said, the only reported attempt to recover contribution in these circumstances failed in Monkesfield's case, in which there was no appeal. 25 Halsbury's Laws (4th edn) para 539 under the title Insurance describes the conditions giving rise to the right of contribution in terms substantially similar to those in the second edition. To the third necessary condition there is added the following:

"…The insurer from whom contribution is claimed can repudiate liability under his policy on the ground that the assured has broken a condition."

The authority for that proposition is Monksfield's case.

Since there is no authority binding on this court it is our task to decide this case in that way which appears to be most in accord with the established principles of the law. In my judgment, those principles require us to reject the plaintiffs' claim and to allow the appeal.
The plaintiffs assert the right to recover against the defendants upon the ground of an equity based solely upon the fact that the plaintiffs and the defendants were at the date of the accident co-insurers.
The plaintiffs did not at any relevant time know of the existence of the defendants' policy given by them to Mr Arora and the plaintiffs did not rely upon its existence for any purpose. The plaintiffs do not seek the assistance of equity to obtain an order for the defendants to pay to the plaintiffs part of what the defendants have promised to pay to Mr Arora. It is common ground that nothing is due from the defendants to Mr Arora. The plaintiffs disclaim any reliance upon the contractual rights of Mr Arora.
Next, neither Mr Arora nor the defendants had any intention of conferring any benefit upon the plaintiffs. The defendants had no knowledge of the plaintiffs' policy; and the defendants did nothing to procure that which caused the defendants to be free of liability to Mr Arora under the terms of their contract with him. For the defendants to be held free of liability to the plaintiffs is to give effect to the terms of their contract of insurance. For the defendants to be held liable to the plaintiffs in accordance with the decision of the learned deputy judge is to give the plaintiffs relief to which they are not entitled under the terms of their contract of insurance with Mr Arora. In the absence of clear authority I would hold that the ground of claim put forward by the plaintiffs does not give rise to any such equity.

The last point mentioned namely the terms of the contract between the plaintiffs and Mr Arora, brings me to the matter of the rateable proportion clauses in the two insurance policies'. The plaintiffs made specific provision in their contract of insurance with Mr Arora as to what should be the consequence if Mr Arora should have any other relevant insurance: by condition 7 of the policy, if 'at the time any claim arises under the Policy there is any other insurance covering the same loss, damage or liability the Society will not pay or contribute more than its rateable proportion…' Upon the authority of Weddell's case, the policy cover given by the defendants to Mr Arora was 'other insurance at the time that the claim arose under the plaintiffs' policy'. The plaintiffs were therefore liable to Mr Arora for no more than one-half of his liability to the claimant. It is true that, if a judgment had been obtained by the injured third party, the plaintiffs would have been obliged to settle it in full (see s 151 of the Road Traffic Act 1988, formerly s 149 of the Road Traffic Act 1972), but they could have obtained from Mr Arora (subject to his ability to pay) the excess paid by them (see s 151 (7)). 
This fact was to me surprising because it seemed to me to be possible that an insured might well give notice to his primary insurers, ie the  insurers with whom he had placed a full year's cover, and ignore secondary insurers by Whom a cover note for only one month had been provided, without understanding the consequence of so doing. Donaldson J in Commercial Union Assurance Co Ltd v Hayden, to which I have referred above, called the result surprising but Templeman LJ in National Employers Mutual General Insurance Association Ltd v Haydon [1980] 2 Lloyd's Rep 149 at 155-156, in referring to Weddell's case, cast no doubt upon the correctness of the decision and observed: 
"The insured was only entitled to recover 50 per cent, under one policy because there was a rateable proportion clause which reduced the liability under that policy in the event of another insurance policy existing at the date of the accident, as it did.

Thus, both insurers in this case by the terms of the contract between themselves and their assured, gave compelling reason to the assured to preserve any right he might have under any 'other insurance'. If the assured had preserver his rights against both insurers by complying with the conditions, there could be no doubt of the right of contribution between the insurers and probably in such circumstances by agreement between them one company would have handled the claim. It is, however, common ground that Mr Arora did not preserve his right against the defendants. It follows, in my judgment, that although the plaintiffs were obliged under the Road Traffic Act 1972 to settle the full amount of the claim of the injured third party, the plaintiffs were entitled to limit their liability to Mr. Arora to 50% of what they were compelled by statute to pay out. This point was not raised before the judge, but it has not been objected by Mr Playford that the point is not open to the appellants as part of their argument. Mr Playford submitted that the plaintiffs were acting properly in handling the claim in the way in which they did and has contended that they should not be penalised in consequence. For my part, I accept that the plaintiffs acted sensibly and generously towards Mr Arora, but I am unable to see that their conduct can increase or alter the nature of their rights against the defendants. 
At best, in my judgment, the plaintiffs could recover only contribution in respect of their legal liability to Mr Arora but, since the basis of contribution is a payment by a claimant in excess of his rateable proportion as between co-insurers, there can be no claim in contribution by these plaintiffs or, as it seems to me, in any case where there are effective rateable proportion clauses in the policies of each co-insurer. I agree, therefore, that the appeal should be allowed on this ground in accordance with the judgments of Lloyd and Nourse LJJ. I would add, however, that the fact that insurers commonly make provision with reference to the effect of existing 'other insurance' by means of rateable proportion clauses seems to me to support my view that there is no right to contribution in the circumstances of this case.
Appeal allowed.

Raina Levy   Barrister
