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"... What is to be compensated for is the

destruction or diminution of something having a
monetary equivalent... | cannot see that damages



12

that flow from the destruction or diminution of his
capacity [to earn money] are any the less when
the period during which the capacity might have
been exercised is curtailed because the tort cut
short his expected span of life" (at p. 129).
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Federal Tort -1 °5% 1¥°2n .¥331 07 °317°Y NIAPYA DIRT 1°312 AT 2w wAN
n%13° 172IR 7°32 0°°1%°D 1% poD °HXRIIDI vOWMT N1 ,7%2apna Claims Act
N°nbM LBWNT N2V JIN ,ARNT RPPYR 17 NIIDY 1AW 0007 NIWA NIONYET
n°2 an> 751 .7NITIART 02IW3A” INANY 12 NIWIIT AW DIRXIAT DX 7T 0150N
017 NIW2 DIDNWAT P13 JTAIR (733 I1X°DR NpU0BY ¥INa 0w ,udwnh
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"Using a postinjury rather than a preinjury work
life expectancy to calculate lost earning capacity
would violate fundamental principles of the law
governing damages and would produce an absurd
and unjust result... the measure of damages for
lost earning capacity is the amount by which the
plaintiff's ability to generate earnings has been
diminished as a result of the defendant's
negligence. It should make no difference whether
that diminution takes the form of a reduction in
the salary the plaintiff is able to command or a
decrease in the number of years the plaintiff is
able to work. In either case the net result is that
the ability to generate earnings is lessened
because of the defendant's negligence. Depriving
a plaintiff of the right to recover for that portion of
his loss attributable to a shortened work life
expectancy would frustrate the objective of
making the plaintiff whole. Moreover, it would
permit the tortfeasor to benefit from the
consequences of his own wrongful act at the
expense of the innocent victim. Such a result
would be inconsistent with both law and logic.
Indeed, the weight of authority is that loss of
earning capacity should be measured over the
course of the work life expectancy the plaintiff
would have had if no injury had been sustained"
(Doe v. United States, 737 F. Supp. 155, 163-164
(1990)).
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$IMR 7971.1% NI YANIAWw 271w 12y P IR ,NI1IDNWI (72IX 232 ,0°71%°0Y
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"If that indeed is the law, then | respectfully
suggest that it would be very unjust, because,
after all, the object of damages, as | understand
them, is to do the best they can to compensate a
man who has been injured, for what he has lost.
What he has lost... is not only the ability to earn X
Pounds a year, but the ability to earn it over that
period of time that he might reasonably expect it"
(Pope v. D. Murphy & Son Ltd., [1961] 1 Q.B.
222).
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Prairie Creek Coal Mining Co. v. Kittrell, 153 1X7) 1°Wyn NIXXIN W 7390°7
Littman v. Bell Telephone Co. of Pennsylvania, 172 A. ;S.W. 89, 94 (1912)
Note, "The Measure of Damages For a Shortened Life" 22 U. Chi. ;687 (1934)
Weinstein voiwn Sw 1127 17 '[”337’7 09> In1°»a (L. Rev. 505, 506 (1955)
In re Joint Eastern & Southern District Asbestos Lit., 726 F. Supp. 1°77-p0d2
:426, 428 (1989)

"Calculating damages for lost earning capacity
based on the victim's pre-injury life expectancy
has been criticized as overcompensating the
plaintiff, because no deductions are made for his
or her living expenses between the time of
projected actual death and the time death
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probably would have occurred had there been no
injury. It has been viewed, however, as the 'lesser
of two evils'. The alternative method of awarding
damages based on the victim's shortened life
expectancy would, in effect, reward the defendant
for having successfully injured the plaintiff so
severely as to curtail his or her life span, and
would under-compensate plaintiff's dependents
for the loss of support during those lost years" (at
p. 428).
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"Under the negligence rule, if damages equal
harm, potential injurers will be led to comply with
the negligence standard... and thus to take
appropriate precautions. If a precaution costing
50,000% would prevent a harm of 100,000%, the
threat of having to pay damages of 100,000$ for
not taking the precaution would induce a party to
spend 50,000% on the precaution. However, if
damages are less than harm, the negligence
standard might not be met and underdeterrence
would result. In the example, if damages are only
40,000% (even though harm is 100,000%), the



15

party would not be led to take the precaution
costing 50,000%" (A.M. Polinsky & S. Shavell,
"Punitive Damages: An Economic Analysis" 111
Harv. L. Rev. 869, 882).
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"It is not loss of earnings but, rather, loss of
earning capacity for which compensation must be
made... A capital asset has been lost: what was
its value?" (Andrews v. Grand & Toy Alberta Ltd.
[1978] 2 S.C.R. 229, 251)

Pickett v. nw152 0>717197 N2 W A0Im7 1°I7-p0D2 1T W 02127
nX Wilberforce 771911 Ip°2 oW ,British Rail Engineering Ltd. [1980] A.C. 136
: 7797 972 “NITIART 0°IWI” 1732 02°1¥°DY NIRDT NYYIWA 70°DN7

"Does it not ignore the fact that a particular man,
in good health, and sound earning, has in these
two things an asset of present value quite
separate and distinct from the expectation of life
which every man possessed?" (at p. 149).
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Pickett v. SwnY% 1X7) 1°%3182 pob1 73 .(Damages (Looseleaf Ed., 2003) 3.710
Andrews v. Grand & 1X7) 171p2 75 .(British Rail Engineering [1980] A.C. 136
The Queen in right of Ontario v. ;Toy Alberta Ltd. [1978] 2 S.C.R. 229
Skelton v. Collins, 115 1X7) 7°2700IX2 72 .(Jennings [1966] 57 D.L.R. 2d 644
Mclaughlin v. X7 ,0w n%31pna 7w a?) N°1a7-nI¥IRa 701 (C.L.R. 94 (1966)
.(Chicago, Milwaukee, St. Paul & Pacific Ry. Co., 143 N. W. 2d 32 (1966)
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— "What is lost is an expectation, not the thing itself" 7°5% ,[1962] 2 Q.B. 210
YW 772IR2 92171 ,NIIONWT NYID JTAIRD IR D2I2INAW DY 92 1Y DWRIN
,N212°7 DX wHN% NIMWDBRI IR 007X 772IR INIWAWA NI (TR LI0DX
VDIV NIAW 70°DNT N°N°YI OY NIRII LAMITI L7INIY 13277 L7191 YR LN
19W ,3IMT DIV VDI IR IWKD NIV ]TIIX 7Y 137Y X 7°0Y 0w ,Pearce
"He is no longer there to earn them, since he has died before they could be
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nX Willmer voiwi an> Oliver v. Ashman [1962] 2 Q.B. 210 1>773-p0b2
1787 0°7277

"For what has been lost by the person assumed to
be dead is the opportunity to enjoy what he would
have earned, whether by spending it or saving it.
Earnings themselves strike me as being of no
significance without reference to the way in which
they are used" (at p. 240).
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: The Law of Damages 11503 ,S.M. Waddams 2w 17727 03 ]X>% 0°D°

"Many would say instinctively that a person
cannot be said to suffer a financial loss during a
period when the person will not be alive to enjoy
the use of any compensation that might be
awarded for lost earnings. However, this view
would lead also to the denial of recovery in the
case of a plaintiff rendered permanently
unconscious for of such a person it can also be
said that the person will not be able to enjoy the
use of compensation" (§6.800).
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. it can be said that this kind of windfall is an
inevitable consequence of the survival of actions
legislation. Once the old rule is abandoned and it
is accepted that a personal action survives, it
inevitably follows that a deceased's estate will
receive what some might describe as a windfall.
Indeed the real cause of the enrichment is not
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even the legislation but the very concept of
inheritance of wealth" (at 6.860).
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"Nothing is of value except to a man who is there
to spend or save it. The plaintiff will not be there
when these earnings hypothetically accrue: so
they have no value to him" (Pickett v. British Rail
Engineering [1980] A.C. 136).
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:Fleming 21 p1°72

"With few exceptions... this conflict has generally
been resolved by subjecting the interests of the
[dependants] to the risk of extinction by a prior
recovery of the deceased, in the assumed
prospect of double liability. This fear would be
warranted, however, only if the award to the
decedent included compensation for his loss of
earnings during the period by which his life has
been curtailed, for this segment alone
corresponds with the expectancy of support to
which his dependants may lay claim in a wrongful
death action" (Fleming, supra, at p. 598-599).
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In re Joint Eastern & Southrn Dist. Asbestos Lit., 726 F. Supp. 03 IX9
.(426, 429 (1989)
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"For what has been lost by the person assumed to
be dead is the opportunity to enjoy what he would
have earned, whether by spending it or saving it.
Earnings themselves strike me as being of no
significance without reference to the way in which
they are used. To inquire what would have been
the value to a person in the position of this
plaintiff of any earnings which he might have
made after the date when ex hypothesi he will be
dead strikes me as a hopeless task" (at p. 240).
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"under the prevailing American rule a tort victim
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injury' (Sea-Land Services, Inc. v. Gaudet
Administratrix, 414 U.S. 573, 594 (1974)).
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"There can be no capacity to earn without a life.
The maintenance of that life requires expenditure
for personal living expenses. Hence the earnings
which the award represents are conditional on
personal living expenses having been incurred. It
follows that such expenses may appropriately be
deducted from the award. Against this, it is
argued that if [the plaintiff] had been born a
millionaire, her personal living expenses during
the 'lost years' would have been met from other
sources. But this does not negate the fact that in
order to earn income one must live and incur the
attendant expenses" (Toneguzzo-Norvell v.
Burnaby Hospital (1994) 1 S.C.R. 114).
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"the loss to the estate is what the deceased would
have been likely to have available to save, spend
or distribute after meeting the cost of his living at
a standard which his job and career prospects at
time of death would suggest he was reasonably
likely to achieve".
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"(1) the ingredients that go to make up 'living
expenses' are the same whether the victim be
young or old, single or married, with or without
dependants. (2) The sum to be deducted as living
expenses is the proportion of the victim's net
earnings that he spends to maintain himself at the
standard of life appropriate to his case. (3) Any
sums expended to maintain or benefit others do
not form part of the victim's living expenses and
are not to be deducted from the net earnings" (at
p. 228)).
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"in the cost of maintaining himself | include the
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that kind..." (at p. 499).
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"in the case of a young child, the lost years of
earning capacity will ordinarily be so distant that
assessment is mere speculation. No estimate
being possible, no award, not even a
"conventional" award, should ordinarily be made".
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"It is difficult enough in the case of a teenager or
middle aged person to prove something for the
lost years. It is more difficult for a child but | can
envisage, with respect, far more examples than
the Shirley Temple case or that of a television
star. | can envisage the only son of a father who
owns a prosperous business. | can envisage the
son who is born to a father who is able to leave
the estate to the son. | can envisage a number of
situation where the court can look at something
and find there are lost years to be compensated
for... but what | hold and hold clearly is that
Pickett and Gammell... give this little boy a head
of claim for lost years, but on the material before
me | am going to state... not that there is no claim
but that there is a claim which | assess at nil".
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"The same dilemma does not arise in a case such

as the present where the wage earner has been

killed in the accident and claims are brought both

under the Law Reform Act for damages on behalf

of the estate and under the Fatal Accidents Acts

for both actions can run concurrently. Justice can

be done to the parents by an award under the

Fatal Accidents Acts and any sums for the 'lost

years' awarded under the Law Reform Act which

exceed the value of the Fatal Accidents Act

damages will be a pure windfall for the parents”

(at p. 168-169).
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. in Alberta a claim for loss of future earnings
does survive the death of the victim. And, with
two important qualifications, that claim should be
assessed as would any claim for loss of future
earnings".
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"damages in relation to future earnings, including
damages for loss of earning capacity, ability to
earn or chance of future earnings” (c. S-30)
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"When the injured person survives until judgment,
he is given substantial damages. The fact that he
dies the day after judgment does not reduce the
damages, nor remove his beneficiaries' right to
inherit them. Indeed the very reason for the
damages is the accurate foresight that he would
die young...

Why should the tortfeasor escape scot-free if the
plaintiff dies the day before judgment is
pronounced? Worse still, why should the
tortfeasor who has made death imminent escape
scot free if he manages to drag out the litigation
long enough that he produces the very death in
question, before judgment?

In my view, the issues here transcend questions
of social utility or inheritance. They involve
justice".
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"loss to the estate is represented by that part of
the deceased's net probable future earnings that
probably would have been utilized by the
deceased to enlarge his estate, whereas loss to
the spouse and next of kin is represented by the
loss of a source of maintenance for such things
as food, clothing, shelter, educational expenses,
and the like" (Runyon v. District of Columbia, 463
F.2d 1319, 1323 (1972)).
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"As to the possibility of the duplication of
damages | observe that if an injured person has,
himself, recovered damages no further action will
lie for the benefit of his dependants in the event
of his subsequent death whilst in the case where
an action is brought, not by the injured person
himself but, upon his death, by his legal personal
representative for the benefit of his estate, the
damages would be assessed having regard to the
gain, if any, which would have accrued to the
deceased from his future probable earnings after
taking into account the expenditure which he
would have incurred, if he had survived, in
maintaining himself and his dependant's, if any"
(at p. 114).
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